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SUBJECT: Petition for Review Filed Regarding EPA’s Approval of the State of Montana’s
Water Quality Standards for Sodium Adsorption Ratio and Electrical

Conductivity; Pennaco Energy, Inc., et al. v. EPA, et al., Case No. 06CV0100-B
(D. Wy.).

FROM: Steven M. Neugeboren {;:{4\ /v N
Associate General Coun

Water Law Office (2355A)

TO: Benjamin H. Grumbles
Assistant Administrator for Water (4101M)

Pennaco Energy, Inc., Marathon Oil Company, and Devon Energy Corporation
(“Petitioners”) filed the attached petition for review on April 25, 2006. The petition alleges that
EPA’s August 28, 2003 approval of water quality standards for sodium adsorption ratio (“SAR”)
and electrical conductivity (“EC”) in the State of Montana was arbitrary and capricious, an abuse
of discretion, contrary to the United States Constitution, and otherwise not in accordance with
law. Petitioners hold rights to mineral development that they claim are negatively affected by
EPA’s approval. Petitioners also state that EPA’s approval subjects them to more stringent
federal and state water discharge requirements. The petition is short and provides very little
information as to the basis of their lawsuit.

On August 28, 2003, EPA approved the State of Montana’s new numeric water quality
criteria for SAR and EC applicable to the Tongue River, Powder River, and Little Powder River
Basins. EPA stated in its approval letter that criteria for SAR and EC were needed to address
current and projected development of coal bed methane (“CBM”) within these watersheds. EPA
found that irrigated agriculture is likely the designated use most sensitive to CBM development
and the associated discharge of produced water, and that, for that use, SAR and EC are the two
principal constituents of concern in CBM produced water. Based on its scientific and technical
review, EPA concluded that Montana’s SAR and EC numeric criteria were protective of the
irrigated agriculture designated use, and thus the Agency approved those standards.

In addition to approving Montana’s numeric water quality criteria for SAR and EC, EPA
also approved exemptions from Montana’s antidegradation requirements for SAR and EC.
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Montana’s revised antidegradation rules categorized surface water changes in SAR or EC as non-
significant “provided that the change will not have a measurable effect on any existing or
anticipated use or cause measurable changes in aquatic life or ecological integrity.” EPA’s
approval letter stated that regulated activities considered non-significant under this revision
would be excluded from Montana’s antidegradation review process for high quality, or Tier 2,
waters. After considering numerous non-significance criteria (e.g., the provision is limited to EC
and SAR, which were derived to protect irrigated agriculture, thus irrigated agriculture is likely
the use most sensitive to EC and SAR and compliance with the irrigated agriculture criteria for
EC and SAR should ensure protection of all other designated uses, including the designated
aquatic life uses), EPA approved Montana’s non-significance exemption for SAR and EC as
consistent with the Clean Water Act and the federal antidegradation regulation.

I have assigned responsibility for this matter to Pete Ford of my staff. Pete can be
reached at (202) 564-5593. Erin Perkins is handling the matter for the EPA Region 8 Office of
Regional Counsel. She can be reached at (303) 312-6922.

Attachment
cc: Ann Klee

Via e-mail with attachment
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF WYOMING

PENNACO ENERGY, INC., MARATHON OIL

COMPANY, and DEVON ENERGY
CORPORATION
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UNITED STATES ENVIRONMENTAL

PROTECTION AGENCY, and ROBERT ROBERTS,

in his official capacity as REGIONAL

ADMINISTRATOR, REGION 8, UNITED STATES

ENVIRONMENTAL PROTECTION AGENCY,

Case No.
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PETITION FOR REVIEW

Pursuant to Rule 83.7.2 of the Local Civil Rules for the United Statcs District Court for

the District of Wyoming, Federal Rule of Appellate Procedure 15 and 5 U.S.C. § 706 of the

Administrative Procedure Act, Petitioners Marathon Oil Company, Pennaco Linergy, Inc. and

Devon Encrgy Corp. (collectively “Petitioners™) hercby respectfully petition this court for review
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of a final agency action by the Environmental Protection Agency (“EPA™) approving certain
Water Quality Standards for Sodium Adsorption Ratio and Electrical Conductivity promulgated
by the Montana Board of Environmental Review (“MBER”).

. On April 24, 2003, MBER published a “Notice of Adoption of Amendment
(Water Quality)” in the Montana Administrative Record, 8 MAR 779, retleeting MBER’s
decision to adopt certain new rules and to amend Administrative Rules of Montana 17.30.602,
17.30.706, and 17.30.715. See Attachment A.

2. The Regional Administrator of EPA Region 8 reviewed MBER’s new rules and
amendments pursuant to the agency's obligations under 33 U.S.C. § 1313(c)(3). In a letter dated

August 28, 2003, from Regional Administrator Robert Roberts to MBER Chair Joseph W,

F- |

Russell, EPA approved the standards set by MBER (“Approval”). See Attachment B.

3. EPA’s Approval of MBER’s rules and amendments was arbitrary and capricious,
an abuse of discretion, contrary to the United States Constitution and othcrwise not in
accordance with law,

4. The Court has jurisdiction over this Petition for Review pursuant to 28 U.S.C. §
[331 and Rule 83.7.2 of the Local Civil Rules for the United States District Court for the District
of Wyoming.

5. - Venue is proper in this Court pursuant to 28 U.S.C. § 1391(c) in that Respondent
EPA is an agency of the United States, Respondent Robert Roberts is an officer or.employee of
the United States who is being sued in his official capacity as the EPA Regional Administrator of

Region 8, Wyoming is in EPA Region 8, and both Respondents thercfore reside in Wyoming for

[ PETITION I'OR REVIEW PAGE 20F 4
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purposes of suit. Venue is also proper in that a substantial part of the events giving rise to the
claim, including without limitation effects of the appeal on water pollution permits issued by the
Wyoming Department of Environmental Quality for discharges to interstate tivers, has occurred
in the State of Wyoming, and because no real property is involved and Petitioners reside in
Wyoming.
6. This petition is being timely filed with the Court within six years of the issuance i
of the Approval as required by 28 U.S.C. § 2401(a). Petitioners are interested parties because
they hold rights to mineral development that are negatively affected by the Approval and are
subjecl to federal and state water discharge requirements that are rendered more stringent by the

Approval.

Wt ﬁi’#‘»‘

7. The Approval is a final agency action because EPA has completed its process for
reviewing MBER’s water quality standards pursuant to the agency’s obligations under 33 U.S.C.
§ 1313(c)(3) and there is no ongoing proceeding or other further opportunity for review of the
Approval before EPA.

WHEREFORE, Petitioners demand judgment against Respondents as tollows:

A. This Court should set aside the Approval as invalid and unlawful; and
B. This Court should award Petitioners such other relief as the Court may deem

appropriate,

PETIFION FOR REVIEW o PAGE 304 l
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Dated: April 25, 2006

Respectfully submitted,

Q N~ Q \')\ A —

Brent R. Kunz

Hathaway & Kunz, P.C.

2515 Warren Avenue, Suite 500
Cheyenne, WY 82003

Phone: (307) 634-7723

Fax: (307) 634-0985

John C. Martin

Duane A. Siler

Susan M. Mathiascheck
Patton Boggs LLP

2550 M Street, N.W.
Washington, D.C. 20037
Phone: (202) 457-6000
Fax: (202) 457-6315

COUNSEL FOR PETITIONERS

PETIHON TOR REVIEW
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW
OF THE STATE OF MONTANA

In the matter of the adoption
of New Rules I through IV
pertaining to standards for
sleactrical conductivity and
sodium adsorption ratio and
clasaifications for
constructed coal bed methane
water holding ponds, and the

) NOTICE OF ADOPTION AND
)
)
)
)
)
)
)
amendment of ARM 17.30.602, )
)
)
)
)
)
)
)

AMENDMENT

(WATER QUALITY)

17.30.706 and 17.30.715
pertaining to definitions for
water quality standards,
informational requirements for
nondegradation significance/
authorization review and
nonsignificance criteria

TO: All Concerned Paersons

1. On August 29, 2002, the Board of Environmental Review
published MAR Notice No. 17-171 regarding a notice of public
hearing regarding the proposed adoption and amendment of the
above-gtated rules at page 2269, 2002 Montana Adminigtrative
Register, issue number 16. On December 26, 2002, the Board of
Environmental Review published MAR Notice No. 17-187 regarding
an amended notice of public hearing on the proposed adoption
and amendment of the above-stated rules at page 3489, 2002
Montana Administrative Register, issue number 24. MAR Notice
Noa. 17-171 and 17-187 were part of the same rTulemaking
proceasding.

2. The Board did not adopt New Rule I or the proposed
amendments of ARM 17.30.715 from MAR Notice No. 17-171 or
Alternative I of New Rule IV from MAR Notice No. 17-187. The
Board deferred consideration of New Rules II and III and the
proposed amendment of ARM 17.30.706 until its June 6, 2003
raegularly scheduled meeting. The Board |has adopted
Alternative II of New Rule IV (17.30.670) and amended ARM
17.30.602 as proposed, but with the following changes from the
amended notice, stricken matter interlined, new matter
underlined:

LTERNATIVE

ule IV 7.30,67 RIC OR___ELECTRICAL
CONDU V. EC ADSORPTION RATIO (SAR)

(1) remains as proposed.

(2) Exeept—as—provided—in - [New—Rule—IIIl,—the The
numeric standards for electrical conductivity (EC) and sodium
adgorption ratio (SAR) for the mainstems of Rosebud Creek, the

Montana Administrative Register 8-4/24/03
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Tongue, Powder, and Little Powder rivers from November 1
through March 1 are as follows:

(a) for Rosebud Creek and the Tongue River, the monthly
average numeric water quality atandard for EC is 2608 1500
ns/cem
2000—us/em} and no sample may exceed an EC value of 2500

ns/cm. amd—ehe The monthly average numeric water quality
standard for SAR is 5.0 -[er—an-altermative—value—in—the—range

ne s @ may exceed an value

of 7.5; and
(b) for the Powder River and the Little Powder River,
the monthly average numeric water quality standard for EC is

2500 puS/cm and no sample may exceed ap EC value of 2500 nS/cm,
and—the The monthly average numeric water quality standard for
SAR ia 6.5

threugh—~5] and no sample may exceed an SAR value of 9.75.

(3) Broopt—as—provided—in—[New—Rule—IIIl,—the The
numeric standards for EC and SAR for the mainstems of Rosebud

Creek, tha Tongue, Powder, and Little Powder rivere from Maxrch
2 through October 31 are as follows:

(a) for Rosebud Creek and the Tongue River, the monthly
average numeric watar quality standard for EC is 1000 n$/cm
u8/em]l and no sample may exceed an EC value of 1500 uS/cm. and
+he T ave @ numeric water quality standard for SAR
is 35 3.0

through-5-0} and no sapple may exceed an SAR value of 4.5:; ax;d
(b) for the Powder River and Little Powder River, the

monthly average numeric water quality standard for EC is 2000
ns/cm fer—an-alternative—value—in—therange—of 1660—through

d le excead an EC value of 2
uS/cm. ard—the The monthly average numeric water quality
standard for SAR is 5.0

of—4-0—through—6-0} and no pample may exceed an SAR value of
7.5.

(4) Byecept—as-providedin—{New Rule—III}+ for For all
tributaries and other surface waters in the Rosebud Creek,
Tongue, Powder, and Little Powder river watersheds, the
monthly average numeric water quality standard for EC is 500
nsS/cm

exc EC value of cm,
and—the The monthly average numeric water quality standard for
SAR from Marxch 2 through October 31 isa 56 3.0 Her—an
alternative—value—in —the—range of 3.0 through—7-5} and no
sample may exceed an SAR value of 4.5. The monthly averagde
num c W al standard A Nove through
March n 1 exceed SAR value .5,

......

va—l—&e}—r For the Tonque River Regervoir, the ménthlz average
numeric water quality standayd for EC is 1000 nsS/cm-and no
[-)

8 le m C_value of cm. le)

verage n xr stan d for SAR is 3.0 and

sample may exceed an SAR value of 4.5,
8-4/24/03 Montana Administrative Register
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(6) through (8) remain as proposed.

17.30.602 DEPINITIONS (1) through (8) remain as
proposed.

(9} "Electrical conductivity (EC)" means the ability of
water to conduct an electrical current at 25°C. The

electrical conductivity of water represents the amount of
total dissolved salés solids in the water and is expressed as
microSiemens/centimeter {ps/cm) or micromhos/centimeter
(nmhos/cm) or equivalent units and is corrected to 25°C.

(10) through (32) remain as proposed.

3. The following comments were received and appear with
the Board's responses:

Responge to Copments op MAR Notice No. 17~-173

COMMENT NO. 1: Several commentors recommended retaining
the existing narrative water quality standards that apply to
Electrical Conductivity (EC) and Sodium Adsorption Ratio (SAR)
and not adopt numeric EC and SAR standards. These commentors
stated that the proposed numeric standards are not consistent
with scientific information regarding irrigation water quality
and potential effects on Montana soils and crops. This 1i=s
illustrated by the inability of the Department to develop
clear, concise and consistent standards as demonstrated by the
numerous changes that bave been made during the development of
the proposed standards.

RESPONSE;: The process of developing water quality
standards for EC and SAR in the Powder River Basin has been
underway for more than two years. During that time, the
Department reviewed previously existing water gquality data,
collected additional data and reviewaed available information
about crops and irrigation practices in the Basin. 1Initially,
draft standards were prepared and distributed for comment to
the agricultural community, environmental representatives and
the coal bed methane (CBM) industry. Based on the comments
and data received, the Department continued to revise its
initial proposal as part of the process of developing
gcientifically defensible gtandards. The number of revisions
during the development of the propogsed standards indicates
that the Department was engaged in an open and responsive
process.

At this time, the Board believes that there is sufficlent
information about the effect of irrigation water salinity and
SAR to establish water gquality standards that are protective
of existing and future beneficial |wuses. The U.Ss.
Environmental Protection Agency submitted comments in support
of the Board's position by stating: P"Although the igsues are
complex, the science for some key factors imperfect, and the
data on existing conditions incomplete, we believe the
existing Iinformation 18 sufficient to support adoption of
appropriate and protective standaxrds now....” Despite the
various changes to the rules that are being made in response

Montana Administrative Register B-4/24/03
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to comments, the Board believes that there is sufficilent
information to adopt numeric standards that are protective of
designated uses. Given that numeric standards are necegsary
to clearly delineate an enforceable limit that is consistently
applied by various permit writers, the Board does not agree
that retaining the existing narrative standard is appropriate.

COMMENT NO, 2; Several commentors stated that the
numeric standards for the Powder River are too low, because
the natural quality of the River exceeds the proposed
standards.

RESPONSE; The Board agrees. The EC standard for the
Powder River during the irrigation season will be raised from
1900, as originally proposed, to 2000 ps/cm. For the
nonirrigation season, the EBC standard will be raised from
2000, as originally proposed, to 2500 pS/em. In addition, the
SAR standard will be 6.5 for the nonirrigation season. These
modifications more nearly reflect natural conditions and will
not impact irrigated agriculture.

COMMENT NO, 33 The formula for deriving a SAR standard
for the Tongue River and Rosebud Creek during the irrigation
seagon should be eliminated. The change is recommended after
a review of the "Hanson" diagram. The diagram was the basis
for the formula in MAR Notice No. 17-171 (SAR = (EC X 0.0071)
= 2.475) that relates "permissible" SAR levels to EC. The
review revealed that the diagram was incorrectly copied from
the original scientific papers. Uasing the original papers the
correct formula is SAR = (EC X 0.0067) - 3.345. Rather than
modify the rules to include the correct formula, it is
recommended that the formula be eliminated from the rules for
the following reasona:

(1) For the Tongue River and Rosebud Creek, the minimum
EC to which the formula was applied in MAR Notice No. 17-171
was 350 pS/cm. Using the formula resulted in a water quality
standard for SAR of 0.5. However, long-term irrigation of
comparable soils in the Yellowstone Valley using water with an
EC less than 500 pS/cm and a SAR of 2 has not caused
noticeable damage to soils. If the correct formula is used, a
SAR of 2 corresponds to an EC value of approximately 800
ps/cm. Thus, the formula could only be used for EC values
between 800 and 1000 us/em (tha EC standard). Due to thae
limited applicability of the formula to these streams, the
uncertainty of the formula values, and the fact that
eliminating the formula greatly simplifies the rules, the
formula should not be used for the Tongue River and Rosebud
Creek.

(2) For the Powder and Little Powder Rivers, the EC is
nearly always above 1240 nsS/cm. At EC values greater than
1240 u8/cm, the formula gives SAR values greater than 5.
Since the maximum SAR irrigation standaxd for these Rivers is
set at 5, the formula would serve no purpose for these
streams.

8-4/24/03 Montana Administrative Register
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(3) For the tributaries, the EC standard of 500 nS/cm
and the use of the formula would result in a SAR limit of
0.005. This value is well below a SAR of 2, which is not
harmful in the Yellowstone Vallay. Thus the formula should
not be used.

REBPONSE: The Board agrees. Rather than use the
formula, the Board is adopting specific SAR values for the
various streams and rivers under consideration.

COMMENT NO. 4: Even though the Department concedes that
EC and SAR are "harmful" parameters, the proposed rule treats
these parameters differently from all other harmful parameters
by exempting them £rom the nondegradation policy. The
proposal exempts EC and SAR by providing a nonsignificance
threshold that is the same as the proposed numeric water
quality standards for EC and SAR. The Board should reject
this proposal because it will not pass strict scrutiny by the
courts and is therefore unconstitutional. Instead, the Board
should adopt the irrigator's proposal that would set the
nonsignificance threshold at 50% of the applicable standard,
which is the threshold for all other harmful parameters.

Another commentor argued that EC and SAR should be
designated as “toxic" for purposes of establishing a 15%
nonsignificance threshold for nondegradation review.

RESPONBE: The Department has not conceded that EC and
SAR should be classified as "harmful.”® Moreover, the Board

does not agree that the rule should be changed to define EC
and SAR as elther ™*harmful" or "toxic.* In MAR Notice No. 17-
171, the Board explained that, given the natural fluctuations
of EC and SAR in the Tongue and Powder River Basins, which
often result in exceedances of the proposed numeric standards,
the policy of maintaining existing "high quality" for theae
parameters is not justified. Regardless of the numeric
threshold that could be imposed by the adoption of a 50% or
10% threshold, those thresholds will not prevent EC and SAR
from naturally degrading water quality to the point where the
numeric standards are exceeded. The Board also explained
that imposing a numeric threshold based upon a percentaga of
the asgimilative capacity would be virtually impossible to
comply with or enforce. Given that slight changes in EC and
SAR are extremely difficult to measure, a nonsignificance
threshold based upon a percentage of the agsimilative capacity
would require continuous in-stream monitoring in order to
distinguish between natural degradation and nonsignificant
changes resulting from discharges. The impracticality of
enforcing a numeric nondegradation threshold for these
parameters argues persuasively against the adoption of such
thresholds.

Based on the reasone given above, the Board does not
believe that the narrative nonsignificance thresholds violate
the Water Quality Act or the Congtitution. -

Montana Administrative Raglaster 8-4/24/03
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COMMENT NOQ., $: Adoption of any numerical standards for
EC and SAR would eliminate the potential for any discharge of
CBM water.
RESPONSE: The revised rules would not eliminate the

potential for CBM discharges. According to analyses performed
by DEQ ataff, the revised rules would allow for at least
several thousand acre feet of CBM diacharges to the Powder
River without violating standards, aven after the
nondegradation threshold for flow is applied (i.e. 15% of the
mean monthly flow). FPor the Tongue River, there could be from
10,000 to 15,000 acre feet of CBM discharges. Both of these
numbers are based on the assumptions that discharge
limitations will be based on the monthly 90th percentile flows
and that the nondegradation thresholds for other parameters
will not be limiting.

COMMENT NO. 63 Adoption of numerical atandards far EC
and SAR would potentially eliminate the allocation of any
assimilative capacity to Wyoming.

RESPONSE: The purpose of water quality standards is not
to allocate assimilative capacity, but to protect the
designated uses of a water body. See 40 C.F.R. § 131.2 and
131.11. For this reason, the water quality standards being
adopted by the Board do not allocate assimilative capacity
among tribal lands, Montana, or the state of Wyoming. Rather,
the standards being adopted will protect agricultural uses
within the state, as well as the other designated uses of
those state waters. If it becomes necessary to apportion the
assimilative capacity of the water bodies for EC or SAR
between the states, that process would likely take place in
the context of an interstate total maximum daily load (TMDL)
or an interstate agreement under the federal Clean Water Act
(CWA) .

co NO. 7 The proposed numerical standards for EC
and SAR would create compliance problems for all current and
future discharges.

RESPONSE: The numeric standards will not “creatae"
compliance problems because, regardless of the type of water
quality standard used (numeric or narrative), the designated
uses of the water body require protection based upon
compliance with an appropriate MPDES permit limit. The only
difference betwaen using the numeric standards rather than the
exigting narrative standard i1s that the precise level of
protection would o longer ba subject to differing
interpretations in the context of future permitting decisions
and enforcement actions.

Moreover, compliance with the numeric standards should
not be a problem for new point Bources, since no permit may be
issued unless the department is assured that the permit limits
can be mat. See ARM 17.30.1311(1). For existing sources,
which are primarily municipalities, the adoption of EC and SAR
standards should have little or no effect, since those sources
do not discharge large volumes of EC and SAR. In terms of

8-4/24/03 Montana Adminigtrative Register
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nonpoint sources and irrigation return flows, those sources
are not subject to permit requirements so that compliance with
permit limits will not be a problem. See ARM 17.30.1310.
However, nonpoint sources and irrigation return flows are
subject to compliance with water quality standards, regardless
of whether those standards are numeric or narrative.

COMMENT NQ. 8: Adopting the proposed numeric standards
would require listing the streams in the area as impaired and
developing a total maximum daily load (TMDL) for all of the
streams,

REGPONSE: The adoption of numeric standards for EC and
SAR will not mandate the listing of streams as impaired, but
will serve as a basis for determining their impairment statuas.
The mere fact that the waters in these Rivers may exceed the
numeric standards is not the only factor considered in making
this determination. The determination of whether or not a
water body is impaired requires an extensive review of water
quality information and an asseassment of the sources and
causes of pollution. If the quality of a water body does not
meet one or more standards because of natural conditions, the
water is not listed as impaired and does not need a TMDL. In
fact, several water body segmenta in the Basin were listed as
impaired and in need of a TMDL based on an interpretation of
the narrative standards for salinity. Some of those waters
were removed in the year 2000 1list due to a lack of
sufficient, credible data to support their 1listing. As a
regult, additional water body assessments have been conducted
and, based upon the outcome of those assessments, TMDLs may be
determined to be necassary. If a TMDL is necessary, the
numeric standards being adopted for EC and 8AR will facilitate
the determination of appropriate 1load and waste load
allocations during TMDL development.

COMMENT NO. 9 The proposal is not stringent enough
during the nonirrigation season.

RESPONBE: The Board’'s proposed revisions to the EC and
SAR standards will protect the senaitive crops grown in the
Powder River Bapin during the nonirrigation season. The
standards during the nonirrigation season are somewhat less
stringent but are believed to be protective of riparian
vegetation and floodplain areas that could be flooded during
the winter because of ice jams. The Board also believes that
the proposed standards are protective of all aquatic 1life
(fish as well as invertebrates). During some parts of the
year, summer or winter, the water quality data show that the
proposed standards have been exceeded and no information has
been found that suggests the aqguatic life has been impaired
during those excursions.

COMMENT NQ. 10: The proposed numseric standards should be
modified because they do not include March during the
irrigation season. Irrigation during March, especially on the
tributaries, is common in the affected areas.

Montana Adminigtrative Register 8-4/24/03
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t The Board agrees and is modifying the rules to
include the month of March in the irrigation season.

COMMENT NO. 11; The proposed standards will not protect
uses in the Basin or downstream in the Yellowstone Valley.
The standards should be set so that no increases in EC or SAR
are allowed.

RESPONSE: The Board believaes that the numeric standards
will protect all beneficial uses of the Rivers and that
implementation of the standards under the existing permit
system will ensure that downstream uses will be protected.
This belief is based on the information, data, and analyses
contained in the paper titled Technical Basis for Draft EC and

R _Standards, Montana De f Environmental Qualit
July 2002, which is the basis for the standards, and
modifications to the standards made in reaponse to new
information submitted during the comment period.

The Board also believes that the nondegradation
requirements in the rules are adequate to protect the waters
in the Baain during the periods when the Qquality of those
watersa is better than neceasary to protect the designated uses
(i.e., "high quality®"). An absolute ban on any increase of EC
and SAR is unnecessarily stringent since "high quality" waters
by definition have some assimilative capacity for increases in
a parameter while atill fully supporting uses.

COMMENT NO. 12: Montana's existing narrative standards
coupled with specific discharge limits based on guidelines are
more flexible than numeric standards, and fully protect
beneficial wuses. According to statements of Wyoming's
Department of Environmental Quality, the use of narrative
standards using implementation guidance for establishing
permit 1limits for coal bad natural gas discharges has been
functioning well in Wyoming.

RESPONSE: The Board believes that numeric standards will
8implify the permitting proceas and aid in maintaining a
consistent approach to permitting discharges from CBM wells.
It is also the Board's opinion that numeric standards are
necessary to protect irrigated agriculture in the Powder River
Basin from any impacts that may occur from such discharges.
This belief is based on the information, data, and analyses
contained in the paper titled Techpjcal Basis for Draft EC and

tandards, Montana De tment of vironmental it
July 2002, which 1s the basis for the standards, and
modifications to the standards made in response to new
information submitted during the comment period. In addition,
without numeric standards, permits may be issued that are not
protective of degsignated uses, due to individual
interpretations of "flexible" guidelines.

The suggestion that quidelines be used for interpreting
the existing narrative standards would likely _require
rulemaking wunder the Montana Administrative Procedure Act
before the Department could apply those guidelines in its
permitting decisions.
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COMMENT NO. 13:; Numeric standards should not be adopted
until the development of a TMDL work is completed.

RESPONSE: The adoption of numeric standards by the Board
will assist the Department in determining whether or not the
Tongue and Powder Rivers are in fact impaired and in need of a
TMDL . Since the purpose of a TMDL is to ensure that water
quality standards are being met, adopting the numeric
standards is the logical first step in this process. The
numeric standards should facilitate the TMDL process by

identifying the appropriate level of water quality that must
be maintained.

. 14: One commentor stated that Montana's
Constitution requires that pollution be prevented and also
requires that existing beneficial uses of water be recognized
and confirmed. Specifically, the right to a "clean and
healthful" environment provided in Article II, Section 3 and
Article IX, Bection 1, and the constitutional provision
recognizing and confirming existing water rights in Article
IX, Bection 3 of Montana's Constitution, require the Board to
adopt numeric standards that protect the existing water rights
of the Tongue River Water Users' Assoclation (TRWUA). In
addition, another commentor argued that the contract between
the state of Montana and the TRWUA for the use of water in the
Tongue River Reservoir indicates that the water rights being
served under that contract must be protected.

RESPONSE: The numeric standards propcsed by the Board
were specifically developed to protect existing irrigation
practices. As such, the standards will protect the existing
water rights of the TRWUA.

OMME o 1 One commentor stated that the proposed
standards for EC and SAR would not apply to other rivers and
streams in Montana, as suggested by the Department, but only
apply to the streams and rivers identified in the rule.

RESPONSE : As noted by the commentor, the Board is
adopting numwaeric standards for EC and SAR only for those
streams and rivers identified in the rule proposals. The use
of the standards by the Department, however, may result in the
application of these standards in other streams and rivers in
Montana. Specifically, since the majority of streams in
Montana have narrative criteria for EC and SAR, the Department
will use existing information including the information and
process that was used to develop the numeric standards for the
Powder River Basin as a basis for translating the narrative
criteria during its permitting actions. As a result, the
application of these numeric standards for EC and SAR to other
streams and rivers with similar characteristics in Montana may
occur.

COMMENT NO. 16: The proposed definition of electrical
conductivity should be amended to delete the word "salts" from
the phragse "total dissclved salts" and replace it with
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“solids." The phrase "total dissolved go0lids" is more
inclusive and more correctly deascribes the water's ability to
conduct electricity. It also reflects the common usage of the
term and the fact that all of the historical data is in terms
of "total dissolved solids."

RESPONZE: The Board agrees and has amended the rule asg
shown above.

co « 17 Coal bed methane development will be a
boom and buat business that will cause social and economic
problems to local communities.

RESPONGE; The Board has no authority to control the
"boom and bust" cycles created by industry. The Board's only
authority over any industry is its authority to protect state
waterg through the adoption of water quality standards,

nondegradation requirementa, and permit requirements
applicable to all industrial discharges.
COMMENT NO. 18: Coal bed methane water should be re-

injected, both to protect the surface waters and to recharge
the ground water.

RESPONGE; The Board's authority to adopt water quality
standarda under 75-5-301, MCA, does not include the authority
to require re-injection as the only means of disposal for a
disgcharge. Rather, the Board is authorized to adopt water
quality standards that, in effect, will establish the maximum
allowable change in water quality that is still protective of
all existing and designated uses. After water quality
standards are adopted, a discharger has the option of treating
its discharge or re-injecting the discharge to ground water as
a means to achieve compliance with the newly adopted
standards.

COMMENT NO. 19;: Discharges of coal bed methane water
will result in harm to Pallid Sturgeon and Paddlefish.
RESPONSE ; The Pallid Sturgeon and Paddlefish are

residents of the Yellowstona River and do not reaide in the
streams and rivers under consideration. Due to the dilution
of the Tongue River when it merges with the Yellowstone River,
coal bed methane discharges into the Tongue River will not
cause changes in water guality that would be harmful to Pallid
Sturgeon or Paddlefish.

Respon Co tg o Noti No. 17-187
COMMENT NO. 20: Maximum or instantaneous standards are

necessary, in addition to average monthly standards, in order
to protect irrigated agriculture and aquatic l1life from the
effects of ~values that are higher than the means.
Specifically, maximum SAR standards are necessary in order to
protect against rain-on-sodic-scll events and maximum EC
standards are necessary to protect against osmotic shock.
RESPONSE: The Board agrees that, in addition to average
monthly standards, maximum standards are necessary to protect
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designated uses from values that exceed the mean monthly
values. Accordingly, the Board is adopting wmaximum
instantaneous standards. These standards will protect
irrigated agriculture and aquatic 1life during short-term
elevations in EC and BAR values,

Cco 0. : The EC and SAR standarde for both the
irrigation and nonirrigation seasons should be set to reflect
the ambient values in the Powder and Little Powder Rivers
since the ambient values in these Rivers are often above the
standards that are being proposed. Setting standards that are
less than the ambient levels will unnecessarily restrict
discharges.

RESPONSE;:; The Board disagrees. Under federal law, watex
quality standards must be established at levels that protect
designated uses, regardless of the ambient quality of the
water. For this reason, the ambient condition of the water,
whether high or low quality, is not relevant in determining
the appropriate level of water guality that will fully protect
uses, Although the irrigators on the Powder and Little Powder
Rivers currently use water from these Rivers without harmful
effects, they do not irrigate with average ambient quality
water. Instead, they use the water only on those occasions
when the gquality of water is known to be of high enough
quality that it will not damage their crops or soils.

The standards that the Board is adopting have been
established in a manner that will protect agriculture and
aquatic life uses from any increase in the levels of EC and
SAR that may occur during periods of relatively good quality
water.

Sea also response to Comment No. 30,

CO .2 If the water in the Tongue River
Reservoir is allowed to reach the proposed nonirrigation
season standards for EC and SAR at 2000 pS/em and 5.0
respectively, then the water that is released from the
Reservoir at the start of the irrigation seamson could exceed
the irrigation season standards of 1000 puS/cm and 3.5.

RESP ) The Board agrees. Due to this concern, the
Board is adopting the proposed irrigation season standards of
the Tongue River as year-round standards for the Reservoir.

COMMENT NO, 23 The proposed nonirrigation season
standard for EC at 2000 uS/cm for the Tongue River Reservoir
is so high that it may reduce the abundance of zooplankton in
the Reservolr. These organisms are the major food source for
the fish in the Reservoir. We suggest that the standard be
sat at 1500 p8/cm or less.

RESPONSE; The Board agrees. The Board is adopting the
irrigation season standards of the Tongue River as the year-

round standard for the Tongue River Reservoir. -
COMMENT NO, 24: The proposed nonirrigation season

standard for EC at 2000 puS/cm for the Tongue River and Rosebud
Montana Administrative Regilster 8-4/24/03
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Creek is 8o high that it may reduce the spawning or
reproductive success of the fish in these streams. The
nonirrigation season standard for EC should not exceed 1500
pS/cm for these streams in order to protect fish eggs and
Young £fish during the first 30 to 60 days after the eggs
hatch, which is the time they are most sensitive.

RESPONSE; The Board agrees. The Board concludes that
the nonirrigation season standard for EC at 1500 pS/cm for the
Tongue River and Rosebud Creek will not be harmful to fish or
other aquatic life.

COMMENT NO. 25; The proposed EC standard of 500 uS/cm
and a SAR limit of 5.0 on tributaries is neither reasonable
nor reflective of ambient conditions. The standards for the
tributaries should be the same as standards for the streams
into which the tributaries flow.

RESPONSE: The Board disagrees and believes that a more
protective standard for the tributaries is necessary based
upon the following. Spreader dike systems, which are used

along the tributaries, depend on leaching of salts that
accumulate as a result of partial or full irrigation systems
using waters whose EC and SAR are largely unknown. The data
provided by Dr. PFrank Sanders, of CBM Associates, demonstrate
that levels of EC and SAR during individual runoff events in
ephemeral tributaries have a high degree of temporal
variability. Furthermore, both EC and SAR levels in the
runoff can be quite high for considerable lengths of time.
Data from Wyoming demonstrates that EC levels as high as 8000
pS/cm and SAR values up to 12 have occurred in ephemeral
drainages. Any further increase in these parameters could
pose a significant increase in the probability that irrigation
with spreader dike systems along ephemeral tributaries is not
sustainablaea.

Consequently, both the BC and SAR levels in runoff water
in ephemeral tributaries must be maintained as 1low as
possible, particularly since the levels of these water quality
parameters are already high. The lowest possible EC ia
required to minimize the increase in so0il salinity within the
root zone that will occur between the episodic leaching
events; the lowest possible SAR is required to facilitate the
infiltration of the excess non-saline water needed for
leaching during the apisodic leaching event.

(o0) NO. 26: The standard should be based on the
median rather than the mean, because medians are not as
sensitive to outliers which may be caused by unique and
infrequently occurring conditions.

RESPONEE: The Board disagrees. The median should not be
used for the very reason that it 1s not sensitive to
"outliers" (values that are considerably different from most
of the data). The use of medians ingtead of the means would
allow increases in EC and - SAR levels, which may affect
agricultural use, The Board believes that limiting discharges
based wupon the mean 18 more protective of irrigation
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sustainability than the median precisely because outliers will
allow increases that may be harmful.

COMMENT NO, 27: The SAR standards for the Powder and
Little Powder Rivers should be higher than 5.0 during the
irrigation season because, according to the common

infiltration risk threshold diagram, there is subatantial
assimilation capacity remaining in the SAR versus EC
relationship under post 1990 conditions.

RESPONSE; The Board diaagrees. The assimilative
capacity based on the diagram does not take into account the
impacts of rain. The impacts of rain are important because
rain will lower the salinity of the surface soil more quickly
than it will lower the SAR value. Consequently, what may be
appropriate in regard to infiltration rates for certain soils,
based on the EC and SAR of the irrigation water, can become
harmful following rain. The average monthly SAR standard of
5.0 for the Powder River and the Little Powder River will
limit the harmful effect of rain on assimilative capacity.
Any SAR above 5.0 poses a risk to the gsustainability of
irrigated agriculture where rainfall occurs during planting
season and during the early crop growth stages where crusting
can prevent auccessful emergence of crop seedlings. It also
poses significant risks in regard to reducing infiltration and
increasing erosion and runoff on soils without full crop cover
during the growing season and in the fall after annual crops
are harvested.

COMMENT NO. 28: Any problem resulting from increased SAR
can be effectively managed by surface dressing of various soil
amendments such as gypsum or manure.

RESPONSE: The Board understands that the problems caused
by modest increases in SAR could be overcome with wvarious
surface dressings. The costs to an individual farmer could

range from $50.00 to $200.00 per acre. The Board does not
agree that these costs should be born by the irrigators.

More importantly, 75-5-303(1), MCA, requires the
protection of existing uses and the level of water quality
necessary to protect those uses. Accordingly, the Board is
statutorily constrained from allowing increases of SAR to the
point that existing irrigation practices must be modified to
accommodate lower water quality. Since the existing use of
these waters does not require the application of "surface
dressing,® the Board will not allow increases of SAR that
would require modifications to existing irrigation use.

COMMENT NO, 29; 80il crusting is an existing problem
that may not be significantly reduced by the proposed SAR
standard of 5.0. ,

RESPONSE: The Board agrees. This is one reason the
average monthly water quality standard for SAR should not be
higher than 5.0 during the irrigation season.
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COMMENT NO, 30: Point source discharges should be
allowed when such discharges contain better water quality than
the ambient river conditions.

RESPONSE; The Board agrees. Section 75-5-306, MCA,
generally provides that discharges are not required to treat
their discharge to a purer condition than the natural
conditions of the receiving water. Consequently, when the
water quality standarde are naturally exceeded, diacharges
which will not make the instream water quality worse are
allowad.

COMMENT NO. 31: The nonirrigation season standards for
Rosebud Creek should be the same as thoase for the irrigation
season because much of the irrigation from Rosebud Creek is
actually subirrigation where water is not applied to the soil
surface but "wicks up"™ to the plant roots from a shallow
aquifer that is recharged by water from the Creek.

RESPONSE: The Board disagreas. During the irrigation
season, water is drawn up or “wicks" upward in the soils to
replace water that is extracted by the plants or that
evaporates from the soil surface. During the nonirrigation
geason, the plants are not extracting water and there is
essentially no evaporation from the soil surface. Thus there
ie no "driving force®" to move water up in the soil column.

In addition, during the nonirrigation season the water
level in the creek ia normally very low. 1In fact during this
period zero flows are not uncommon. Due to the low levels of
water in the stream channel, water tendas to flow out of the
80il and into the stream channel. Therefore, there is little
chance that shallow aquifers will be recharged by water from
Rosebud Creek during the nonirrigation season.

Finally, any potential increase in flow during the
nonirrigation season resulting from CBM development is subject
to Montana's nondegradation requirements. In order to be
"nonsignificant" under Montana's rules implementing the
nondegradation statutes, any increase in stream flow that
would result from a "new or increased" discharge is limited to
less than 15% of the mean monthly flow or less than 10% of the
7Q10 £low. Therefore, any potential increase in flow that
would likely impact subirrigation would be limited based on a
site-specific analysis during a nondegradation review of a
proposed digcharge.

COMMENT NO, J32: The most salt-gensitive crops grown in
the Tongue River Basin are alfalfa and pinto beans, which do
not begin tc decrease in yield until the EC of the soil
exceeds 2,000 puS/cm (measured in a saturated paste extract).

RESPONSE; The Board disagrees. The beans that are grown
in the Tongue River area have a threshold salinity of 1,000

S/cm.
" This cooment is 1likely based wupon a North . Dakota
Extension Document (Managing Saline Soils in North Dakota SF-
1084, dated November 1994). Table 5 in the North Dakota
document shows 100% relative yileld for pinto beans at an
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electrical conductivity of a saturated paste of 2,000 pS/cm.
The threshold for salinity in Table 5 does not agree, however,
with the lower threshold of about 1,000 p8/cm shown in Figure
7 of the same document. In addition, the original report
cited in the North Dakota document, used in support of both
Figure 7 and Table 5 does not provide any data about pinto
beans, or any other variety of beans, nor does it discuss
threshold galinity.

Dr. Bauder, Professor of Soil and Water Quality, Montana
Etate University, has confirmed that the genus/species of the
pinto beans grown along the Tongue River is Phaseolus vulgarie
L, which is identified in salt tolerance tables as Bean,
common . According to these tables, the common bean has a
threshold salinity of 1,000 uS/cm. This value is the basis
for the EC standard for the Tongue River in Montana.

Cco NOo. 3 The basis for the assumed leaching
fraction of 15% for conventional irrigation is not documented.
RESPONSE: The authors of the standard references on

salinity and irrigation have concluded, based on their
professional judgement, that it is reasonable to assume that
conventional irrigation results in a leaching fraction of 15%
to 20%. In addition, a study in california was done where the
leaching fractions were measured in nine fields from 1977
through 1981. The soil textures in these fields varied from
very fine sand to silty clay. Crops included barley, alfalfa,
wheat, sugarbeets, cotton, sorghum, bermuda grass, lettuce and
cantaloupe. The leaching fractions by crop ranged from 0.02
to 0.42, and the leaching fraction by field ranged from 0.07
to 0.27. The Board believes that 15% to 20% is a good
approximation of the average leaching fraction that 1is
occurring in the Tongue River Basin.

COMMENT NO. 34: The proposed EC and SAR standards for
the Powder River will allow increases that will negatively
impact people who use water from the Buffalo Rapids Irrigation
District to irrigate crops and their yards, and those who use
this water for domestic purposes.

RESPONSE: The Board disagrees. The mean values of EC
and SAR in the Powder River at Locate (the nearest point for
which we have data)} for the period from 1990 through 2000 are
about 1800 uS/cm and 4 reaspectively. The standards that are
being adopting for the irrigation season are 2000 pS/cm and 5
respectively. Any increase allowed by the standards will not
have any measurable effect on Buffalo Rapids Irrigation
District water users.

COMMENT NO. 35;: Any increase in the concentration of
sodium will hasten the inevitable destruction of the irrigated
soils. There is no flushing of these soils because the water
guality is not sufficient to take out the salts that have
accumulated since irrigation began. The irrigators probably
are not aware that the accumulation of salt in the soils is
not going to get better. Even if water from CBM wells is not
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discharged into the Tongue River, there will continue to be
accumulations of sodium in the asoil because all the water
being used for irrigation containas it.

RESPONSE: The Board disagrees that flushing of salt from
the s8oils does not occur. According to the comment,
irrigation along the Tongue River near Miles City would cause
toxic concentrations in the soil (nothing would grow) in about
15 years if no leaching is taking place. For the Powder
River, with a mean salinity of about 1800 B8/em, it would only
require five years to achieve toxic levels in the soil 1f no
leaching occurs. However, irrigation has been underway in
these areas for nearly 100 years. Based upon the historic use
of irrigation waters in this area, adequate leaching has and
is occurring in the irrigated lands of the Tongue and Powder
River Valleys. The proposed water quality standards will
allow succeasful irrigation indefinitely, provided the current
leaching fractions are maintained.

Sodium levels in the soils naturally fluctuate in
response to drought and changes in management. Consequently,
one should expect the sodium levela in the soils now to be
higher than they were a few yYears ago before the current
drought started.

COMMENT NO, 363 The water quality standards for the
tributaries should be higher in the nonirrigation 8season
similar to the standards for the Tongue and Powder Rivers.
Moreover, the standards should be established at different
levels for ephemeral tributaries as opposed to perennial
tributaries.

RESPONSE: The Board disagrees that the standards for the
tributaries should be different for perennial and ephemeral
streams because the characteristics of ephemeral and perennial
streams are intermixed in the tributaries within the Basin.
That is, many streams have some sections that are parennial
and other sections that are ephemeral. Water that is
discharged into a sectlon of a tributary that is perennial,
for example, is 1likely to flow into another section of the
stream that is ephemeral. In addition, much of the water
discharged during the nonirrigation season is likely to be
"stored" as ice and flow downstream during the irrigation
season. For this reason, the Board does not agree that the
standards for tributaries should be higher in the
nonirrigation season.

COMMENT NO, 37; The proposed standards of the Department
are too high. Only the “compromise standards" developed by
the irrigators will protect all uses.

RESPONSE; The Board disagrees. The standards being
adopted have been modified in some respects from those that
were originally proposed by the Department. The major changes
include lowering the nonirrigation season standards for the
Tongue River Reservoir, lowsring the SAR standards for the
Tributaries and the adoption of maximum or “instantaneous"®
standards. As a regult, the astandards being adopted are
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aimilar to the proposed “compromise standards®™ of the
irrigators,

As Dr. Bauder explained, small differences in the
standards, such as the difference between a SAR standard of 3
and a standard of 3.5, are not significant in terms of
Protecting uses. The Board believes that the standarde being
adopted are based on a sound rationale that will protect uses.

COMMENT NO. 38: Flow-based permitting should only be
allowed during the nonirrigation season.

RESPONSE: The Board disagrees. The flows are usually so
low during the nonirrigation season that very little water
could be discharged regardless of what flows are used to
calculate discharge limits. Thus, adoption of flow based
standards for use only during the nonirrigation season would
serve little purpose.

See response to Comment No. 43,

COMMENT NO, 39: CBM development will increase the sodium
content of the Yellowstone River to the point that communities
such as Glendive will have to remove sodium from their
drinking water.

RESPONSE: The Board disagrees. Given that 50% of the
time the flow of the Yellowstone at 8idney i1is above 7,500
cubic feet per second and the average sodium concentration is
about 60 micrograms per liter (mg/L). If we assume that
50,000 CBM wells were each discharging 2.5 gallons per minute
at a given time (which iz very unlikely) at an average
concentration of 400 mg/L the resulting sodium concentration
in the Yellowstone River would be increased to 78 mg/L. This
concentration is well below the level that would cause any
problems. Thus, treatment would not be required.

COMMENT NO, 40: The Department's proposed standards are
so high that more efficient sprinkler irrigation, which
usually achieves leaching fractions less than 15%, will not be
possible without damage to irrigated land.

RESBPONSE: The Board disagrees. The Department's
proposed standards would allow relatively small increases in
the EC and SAR of the water used in the Lower Tongue River
Valley and practically immeasurable increases in the
Yellowstone Valley. In the Tongue River Valley, the increases
would result in water quality similar to the upper levels of
EC and SAR that occur in river waters used by farmers in the
Tongue River Drainage. Irrigation waters with similar or
poorer quality have been used successfully in other irrigated
regions of the weat. The changes are so small that no changes
in management of asprinkler irrigation systems will be
necessary. If it is practical to sprinkler irrigate a
particular field now, it will still be practical after the
increases allowed by the standards occurs. -

COMMENT NO, 4l: A field in the Tongue River Valley near
Miles City has recently shown spots where salt is accumulating
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after about 100 years of successful irrigation. This is
partially due to CBM discharges and partially due to the
drought. The problem will become worse if the proposed

standards are adoptad.

RESPONSE: Since there is no data to support the theory
that CBM discharges have caused any measurable changes in the
quality of the lower Tongue River, the Board cannot determine
whether CBM discharges have contributed to the problem of this
irrigator. However, the standards being adopted by the Board
will protect irrigated land from any new proposals to
discharge CBM water in the Tongue River.

c NO. 42: Under state and federal 1law, the
proposed water quality standards must protect designated uses
and allow no degradation of existing uses. The evidence
submitted by Montana PFWP indicates that the proposed water
quality standards do not protect warm water fisheries. In
addition, the evidence provided by Drs. Bauder and Munn
indicate that the proposed standards do not protect soils and
irrigated cropa under all circumstances. Finally, the
proposed standards violate the nondegradation requirements,
because they allow as much as a 200% increase over current
salinity in the Tongue River. Since the proposed standards do
not protect designated uses in all circumstances, those
standards violate the federal CWA and implementing regulations
and Montana's Water Quality Act.

RESPONSE; Ag indicated in the responses, the Board has
modified the proposed standards in reasponse to the comments of
FWP regarding zooplankton in the Tongue River Reservoir by
adopting a year-round average monthly standard for EC at 1000
u8/cm for the Tongue River Reservoir. The Board has also
modified the nonirrigation season standard for EC on the
Tongue River and Rosebud Creek.

Dr. Bauder's concern 1s that standards based on mean
monthly values do not 1limit spikes in the parameters. He
contends that such spikes, or relatively short-term high
values, could be harmful to irrigation uses. The Board has
addressed this ilssue by adopting both mean monthly and maximum
standards.

Dr. Munn shares Dr. Bauder's concern and in addition
feels that flow based standards will not be protective because
of the wide natural fluctuations in flows. This concern is
addressed in the response to Comment No. 43.

Finally, although the rules allow galinity increases
above background of as much as 200% under the nondegradation
provision and numeric standards, this would only occur during
the nonirrigation saason. During the irrigation season, the
nondegradation provisions and numeric satandards closely
reflect existing quality in the lower Tongue River and,
consequently, prohibit any significant increase over
background levels caused by CBM discharges. -

As stated in the proposed notice of rulemaking, the
nondegradation provision was established in recognition that
significant increases of salinity levels occur throughout the
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Year due to natural fluctuations of EC in the River. Since
these fluctuations occur naturally, adopting a nondegradation
requirement that allows only a de minimis change above
existing quality will not prevent natural fluctuationa of EC
from going far beyond the de minimis value. Regardless, the
nondegradation provision being adopted will maintain all

designated and existing uses in compliance with pstate and
federal law.

COMMENT NO. 43; The proposed standards do not protect
designated wuses because the provisions for flow-based
permitting do not ensure that designated uses are protected at
all times. For example, no standard is Bet that addresses
worst-case, low-flow events, and the rule is silent on the way
the flow-based permit will be monitored and measured. The
fact that occasional high flows in the Tongue River may render
discharges of CBM water less harmful is not a reason to allow
Year-round flow-based discharges. Finally, it is arbitrary to
abandon the current use of the 7Q10 limitation that is applied
in all other MPDES permits, given the Department's reliance on
the 7Q10 as an appropriate means to protect water quality.
The purpose of the Montana and federal water quality lawse is
to protect water quality and beneficial uses, mot to encourage
the discharge of more pollutants. If flow-based permitting is
allowed, one commentor suggested that a requirement for real-
time flow meters be adopted.

RESPONSE: The Board does not agree that the requirement
for a flow-based analysis to determine compliance with all
applicable water quality standards will fail to protect
designated uses. The language in the rule contemplates that
the ultimate goal of the flow-based analysis is to ensure that
water quality standards and nondegradation requirements are
met. Rather than needlessly limit discharges by applying a
worst-case restriction during periods of high flow, the rule
requires the Department to allow more discharges during high-
flow events, provided that all water quality standards and
nondegradation requirements are met. Although the rule does
not mandate the use of the 7Ql0 or real-time flow meters, as
requested by the comments, the rule does not prohibit their
use. For example, the Department may determine that the 7Q10
is an appropriate limit during months that have demonstrably
low-flows. Given that the Department's use of the flow-based
analysis must ultimately ensure that all water gquality
standards are met, the rule guarantees that all beneficial
uses will be fully protected.

COMMENT NO. 44: The amended rule proposed by the
Department is unconstitutional on its face because it sets

standards and provides for nondegradation exemptions that may
allow harm to water quality and beneficial uses (i.e.,
agriculture, fisheries and agquatic ecosystems) without- serving
a compelling state interest. There is no compelling state
interest in adopting standards to suit the needs of the CBM

Montana Administrative Register 8-4/24/03

- ’ii‘ﬁ’!!‘

pre



Case 2:06-cv-00100-CAB  Document 1 Filed 04/25/2006 Page 26 of 35

~-798-

industry, particularly when treatment and alternative disposal
methods exist.

Furthermors, Montana's Constitution imposes a duty on the
state and all persons to ensure that a clean and healthful
environment is protected. That duty is fulfilled by adopting
the irrigator's propoged standards and reijecting the
Department's proposed standards.

RESPONSE: The Board disagrees. First, the Department's
proposed numeric water quality standards are established at
levels that will protect all of the designated and existing
uses of the water, including the water's use for the support

of aquatic 1life and agricultural purposes. Second, the
Department's nonsignificance proposal does not exempt EC and
SAR from nondegradation review. Rather, the Department's

proposal gpecifies a nparrative threshold for determining
noneignificance that, eimilar to the numeric standards, will
protect existing uses by prohibiting any measurable effect on
those uses,

Moreover, the Board considered and rejected the
alternative of establishing a 50% or 10% nonsignificance
threshold for EC and S8AR similar to the proposal contained in
the irrigator's petition. In MAR Notice No. 17-171, the Board
explained that, given the natural fluctuations of EC and SAR
in the Tongue and Powder Rivers, which often result in
exceedances of the proposed numeric standards, the policy of
maintaining existing “high quality® for these parameters is
not justified. Regardless of the numeric threshold that could
be imposed by the adoption of a 50% or 10% threshold, those
thresholds will not prevent EC and SAR from naturally
degrading water quality to the point where the numeric
standards are exceeded, The Board also explained that
imposing a numeric threshold based upon a percentage of the
assimilative capacity would be virtually impossible to comply
with or enforce. Given that slight changes in EC and SAR are
extremely difficult to measure, a nonsignificance threshold
based upon a percentage of the agsimilative capacity would
require continuous in-stream monitoring in order to
distinguish between natural degradation and nonsignificant
changes resulting from discharges. The Aimpracticality of
enforcing a numeric threshold for thase parameters argues
persuasively against the adoption of such thresholds.

Upon review of the data, the Board acknowledges that the
rationale for adopting a narrative nondegradation threshold,
because natural fluctuationa of EC and SAR will oftem exceed
the numeric standards, is not applicabls to the Tongue River.
However, the @second reason 1is applicable and supports
rejecting a nonaignificance threshold based upon a percentage
of the assimilative capacity. As stated above, a
nonsignificance threshold based upon a percentage of the
assimilative capacity would be difficult to determine and
enforce. Applying a de minimis threshold would require
continuous instream monitoring in order to distinguish between
natural increases, increases caused by seepage from newly
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constructed CBM ponds, and "nonsignificant® increases caused
by a new discharge.

Bagsed on the reasons given above, the Board does not
believe that the numeric standards and nonsignificance
thresholds proposed by the Department violate the
constitutional duty to "maintain and improve a clean and
healthful environment." The standards and criteria are
intended to protect and maintain all designated uses of the
waters while recognizing that there is little that can be done
to "improve' natural fluctuations of water quality.

COMMENT NO, 45; The Department's reason for the non-
severability clause fails to establish a rational basis for
striking all of the water quality protections in the proposed
rules in the event that one of the provisions is declared
invalid. Typically, a court will not invalidate an entire
regulatory scheme if one part is declared invalid when the
stricken provision is not integral to the regulation as a

whole. This is particularly so when the non-severability
clause will leave Montana with no protection againgt tha
pollutants being regulated under the proposed rules. For

example, the flow-based provision in the zrules could be
declared invalid without invalidating the numeric standards
themselves. On the other hand, if the court defers to a non-
severability clause, then the entire rule would be stricken
and, by default, the narrative standards would apply. The
Department has implicitly acknowledged through the initiation
of these rules that the narrative standards are inadequate.
Therefore, the ultimate result of adopting a non-severability
clause would be to lessen water quality protection in the
event one portion of the regulation is declared invalid.

RESPONSE: In MAR Notice No. 17-187, the Board explained
that the purpose of the non-severability clause is to preaerve
the Board's primary objective of adopting numeric standards
that will protect all existing and designated upes of the
waters without unnecessarily restricting discharges that will
not harm those uses. The Board is concerned that, if a court
invalidates the nonsignificance thresholds for EC and SAR, the
result would likely be the imposition of numeric
nonsignificance thresholds for these parameters under a court-
ordered remedy. As explained above, the Board has considered
and rejected the option of adopting numeric nonsignificance
tbresholds based upon the impracticality of enforcing those
thresholds and the fact that the waters naturally degrade to a
point that they often exceed the standards throughout any
given year. For this reason, the Board is adopting the non-
severability clause because without it a court might impose a
threshold that is not warranted due to the natural conditions
of the atreams.

COMMENT NO. 46;: The standards proposed by the- Montana
Department of Fish, Wildlife, and Parks are based on improper
assumptions, 1limited data, and faulty methodology for the
development of water quality criteria,
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REJPONSE: We agree that the process used by Department
of Figh, Wildlife, and Parks (FWP) to develop criteria does
not meet all of the requirements set forth by EPA for criteria
development. The PWP information can only be used to suggest
criteria, not to define them. The Board is not relying solely
on this information but feels that it supports the adoption of
a year-round EC standard of 1000 ns/cm for the Tongue River
Reservoir. Likewlse, it supports the desire of the Board to
be conservative in the adoption of a nonirrigation season EC
standard of 1500 pS/cm for the Tongue River and Rosebud Creek.

T NO. 47;: The Miles City station should not be
considered representative of Tongue River water quality. Thigs
station is downstream from the diversion of T & Y Irrigation
District and consequently has less flow and higher SARs during
the irrigation season. The Brandenberg Bridge station
provides a more representative measurement of water quality
than the Miles City station.

RESPONSE: We recognize that there may be changes in the
water quality of the Tongue River from the Brandenberg Bridge
station to the Miles City station. Pumpkin Creek enters the
Tongue River below the T & Y diversion and at the mouth of
Pumpkin Creek during the irrigation season it had an average
EC of 2094 nS/cm (64 samples) and an average SAR of 9.6 (42
samplea) during the 19708 and 1980s. The actual Bsources of
the changes in the quality of the Tongque River in thig reach
will be addressed during the development of a TMDL.

COMMENT NO. 48: The standards might require clean up of
ranch reservoirs.

RESPONSE: Existing ranch reservoirs/ponds are not
regulated by this proposed rulemaking.

COMMENT NO. 49: The numeric atandards are more stringent
than narrative federal standards.

RESPONSE: Both the numeric astandards and narrative
standardas are intended to protect beneficial uses. The state
is adopting numeric standards, not because they are more
stringent, but because they are easier to administer and
enforce.

COMMENT NO. 50: The flow-based approach is impractical,
Using this approach will make it difficult to develop
discharge limitations and to monitor compliance with those
limitations.

RESPONSE: We agree that using the flow-based approach
will make it more difficult to develop discharge limitations
and to monitor compliance with those limitationa. This does
not mean that this approach is impractical. DEQ is using this
approach in some permits now. The Board believes that DEQ is
conmpetent to administer the flow-baged approach. -

COMMENT NO. 513 Many commentors urged the Board to adopt
strict numeric standards for BC and SAR. Other commentors
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urged the Board to adopt more liberal numeric standards in the
abgence of proof that such liberal standards would actually
cause harm to beneficial uges.

RESPONSE The adoption of numeric standards for EC and
BAR involves an assessment of risks to beneficial uses. The
Board is adopting numeric standards that provide a high level
of confidence that the standards protect beneficial uses, as
supported by scientific studies of the effects on crops and
solils. By adopting standards that are within the range of
levels of EC and SAR that occur naturally in the streams in
the Powder River Basin, the Board believes that the effects on
aquatic life and riparian vegetation will be minimal. The
Board i1s not required to adopt a liberal numeric standard
because of the lack of definite scientific studies that such a
liberal standard will not harm beneficial uses.

Reviewed by: BOARD OF ENVIRONMENTAI REVIEW
John F. North By: Jogeph W. Rugsell

JOHN F NORTH JOSEPH W. RUSSELL, M.P.H.
Rule Reviewer Chairman

Certified to the Secretary of State, April 14, 2003.
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R UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
Lotk REGION 8
R 809 18™ STREET - BUITE 300
DEWVER, CO 502023488
Phone 8002273817
hitpViwerw.opa.gaviregionsh
CRSTECY L, AGw..
AE 29 203 -
Ref: SEPR -EP SRLLY

MONT . ;s GFFICE
Joseph W. Russell, Chairperson Review
Mouomna Board of Environmenta! Revi

P.O. Box 200901

1lelena, MT 59620-0901
SuBJEcT: EPA Action on Montana’s New Numeric Water
Quality Standards and Nondegradation Requircments for
Electrical Canductivity (BC) and Sodium Adsorption Ratio
(SAR) Applicable to the Tongue River, Powder River and
Little Powder River Watersheds

Dear Mr. Russeli;

The U.S. Environmenta) Protection Agericy, Region 8 (EPA) has completed its revicw of
Montana's revised Surfice Water Quality Standards and Procedures, Chapter 30, Sub-Chapters 6
and 7. The revisions establish mymeric water quality standards and nondegradation requirements
for electrical canductivity (EC) and sodium adsorption ratlo (SAR) applicable to the Tongue
River, Powder River and Little Powder River Watersheds,

The revisions were sdopted by the Bosrd of Environmental Review (Board) on
March 28, 2003 and April 11, 2003 and were submitted to EPA for review with a June 12, 2003
letter from Jan P. Sensibaugh, Director of the Montans Department of Environmental Quality
(DEQ). The submittal packege included: 1) the revised water quality standards with & rationale
for the revisions made; 2) a statement from the Attorney General's Offica certifying that the
revisions were duly adopted pursuant to State lsw; and 3) & respanse to public comment. Receipt
of the revised standards on June 17, 2003 initisted EPA's review pursuant to Section 303(c) of
tha Cican Water Act (CWA) and the implementing foderal water quality standards regulation at
40 CFR Part 13]. EPA has complcted its review, and this letter is to notify you of our action,

Agency Review

The Clean Water Act, Section 303(c)(2), requires States and authorized Indian Tribes to
submit new or revised quelity standards to EPA for review. EPA is to review and approve
or disapprove the submitted'scandands. Pursuant to CWA Section 303(c)(3), if EPA dotermines )
that any standard is inconsistent with the appliceble requiraments of the CWA, the Agency shall '

~
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notify the State or authorized Tribe and specify the changes to meet such requirements. [f such
changes are not adopted by the State or authorized Tribe within ninety days after the date of
notification, EPA is to promulgate such stendard pursusnt to CWA Section 303(ck4). BRPA
Region 8's goal has been, and will continue to be, to work closely with States and authorized
Tribes throughout the State or Tribal standards revision process as 8 means to avoid the need for
disapproval action, and where disapproval is unavoidable, to explore with the State or authorized
Tribc an acceptable resolution that will make federal promuigation unhecessary.

Today’s Action

Watcr quality standards for EC and SAR are nesded to address current and projected
development of coul bed methane (CBM) within the Tongue River, Powder River and Little
Powder River Watersheds. Irrigated agriculture is likely the beneficial use most sensitive 10
development of CBM and the associsted discharge of produced water, and for that use, the two
principal constituents of concem in CBM produced water are EC and SAR. Our review of the
new water quality standards, therefore, focused on the protectiveness of those standards as
applied 10 itrigated agricultural uses in these basins.

I am pleased to inform you that today EPA is approving the mumeric water quality
standards and nondegradation requirements for EC and SAR for the Tongue River, Powder River
and Listle Powder River Watershods. Based on our review of the available science on this topic,
including a technical evaluation of the standards by the U.S. Department of Agriculture's Salinity
Laboratory, EPA believes the fina) EC and SAR standards provide ressonable assurance that
irigated agriculture and the other designated uses applicable to these basins will be protected.
EPA has concluded that these revisions 1o the Surface Water Quality Standards, Sub-Chapters 6
and 7, are consistent with the requirements of the Clean Water Act and EPA’s implementing
regulation at 40 CFR Sections 131.1] and 131.12, Accondingly, these revisions are approved.
The new definitions for electrical conductivity and sodium adsorption retio, added to Sub-Chapter
6, are approved as well. The basis for EPA's action is presented in an enclosed rationale
document.

The New “Flow-based” Cumpliance Provision

The revised standards, at Section 17.30.670(7), include instructions for determining
compliance with the nsw EC and SAR standards and nonsignificance critetia. Those instructions
note that the DEQ is to use a “flow-based analysis that considers & mange of flows or monthly flow
probability” in implementing the new standards. A flow-based approsch to water quality
standards compliance has been applied, to a limited extent, elsewhere in the Region, and EPA
does not abject to such an approach. '

Given the key role such compliance decisions will play in ensuring protection of irrigated
sgriculturs in these basins, however, we suggest that the DEQ provide more specific information,
preferably in the form of a written permitting procedure, explaining how its existing authorities,
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policies and practices will be applied in implementing the “flow-based" approach for EC and SAR.
Section 17.30.670(7) also notes that the new “flow-based”™ approach will apply to “all parameters
of concem” occurring in CBM produced water. We suggest the DEQ clarify, as part of a written
permitting procedure, how the “flow-bused" approach will be applied to constituents other than
EC and SAR. In particular, we believe it will be important for the DEQ to explain how such an
approach will be applied in a way that will satisfy the averaging period and return interval
elements of tho standards for “al) parameters of concern.”

[EPA considers Scction 17.30.670(7) to be largely a permitting provision, instructing the
DEQ permitting staff on the modeling approach it is to use in setting permit limits, As such, we
do not consider the compliance provision to be a water quality standard subject to EPA review
and approval, And, considering the language in the State’s water quality standards submittal and
based on a discussion with DEQ counsel, the State agrees. As indicated above, we do not object
to the use of a “flow-based” approach to determining compliance, We will, however, monitor the
implementation of this compliance provision, in our permitting aversight role, to ensure it
appropriately addresses the federal permitting reguirements. '

Endangered Species Act Requirements

It is important to note that EPA's approval of Montana’s revisions to Sub-Chapters 6 and

7 is considered a federal action which may be subject to the Section 7 consultation requirements
of the Endangered Species Act (ESA). Section 7 of the ESA states that “all other federal

* agencies shall ... utilize their authorities in furtherance of the purposes of this Act by carrying out
programs for the conservation of endangered species and threatened species...” and “each federal
agency ... shall ... insure that any action authorized, funded or carried out by such agency is not
likely to jeopardize the continued existence of any endangered species or threatened species or
result in'the destruction or adverse modification of habitat of such species which is determined to
be critical...” EPA's approval of the water quality standards revisions, therefore, may be subject
to the results of consultation with the U.S. Fish and Wildlife Service pursuant to Section 7(a)(2)
of the ESA. Novertheless, EPA also has a Clean Water Act obligation, as a separate matter, to
complete its water quality standards action. Therefore, in approving Montana's water quality
standards revisions today, EPA is completing its CWA Section 303(c) responsibilities.

EPA has determined that its approval of the BC and SAR standards will have no effect on
listed, proposed or candidate, endangered or threatened terrestrial species. There is no reasonable
linkage between the purpose for and derivation of these standards and tisk to terrestrial species.
For aquatic-dependent and aquatic species (Bald Eagle, Least Tern and Pallid Sturgeon for these
basins), however, EPA has determined that its approval action does trigger the ESA consultation
provisions. It is important to note, therefore, that EPA’s approval of these water quality
standards is made subject to the results of consultation with the U.S. Fish and Wildlife Service
pursuant to Section 7(a)(2) of the Endangered Species Act. Although it is unlikely, should the
consultation process identify information that supports & conclusion that the new EC and SAR
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standards are likely to jeopardize the continued existence of eny listed endangered or threatened
aquatic-dependent or aquatic species, EPA will revisit and revisc, as necesaxry, its approval
docision.

Conclusion

EPA recognizes that the development and adoption of numeric standards for EC and SAR
were difficult tasks. Although difficult, we believe the Board was corvert in adopting appropriate
standards for these constituents, now, to provide reasonable assurance that irrigated agriculture in
these basins will continue without change fo existing sgricultural uses or practices. Further, the
now standards will aid regulated entities by providing clear guidelincs to be used in establishing
limits for future, permitted discharges. The Board and the DEQ are commended for their work in
emending Chapter 30, Sub-Chapter 6 to include new water quality standards for EC and SAR for
the Tongue River, Powder River and Little Powder River Watersheds.

If you have questions conoerning this letter, please call Max Dodson, Assistant Regional
Administrator, Office of Ecosystems Protection and Remedistion at 303-312-6598, or have your
staff contect Bill Wuerthele, Regional Water Quality Standards Coordinator, at 303-312-6043.

Sincerely,

WA A

Robert B. Roberts
Regional Administrator

Enclosure

ce.  JanP. Sensibaugh, Montana Department of Environmenta! Quality
R, Mark Wilson, Ficld Supervisor, Montana Field Office, U.S. Fish and Wildlife Service
John Wardcll, Dircctor, EPA Montana Operations Office
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